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SUBJECT: R. 263.1 and .3 VerfO - Application for authorisation to bring an action

BRIEF DESCRIPTION OF THE FACTS:

In a document dated 30 November 2023, the plaintiff filed an action against the defendants for
an alleged infringement of the European bundle patent EP 3 490 258. The subject matter of the
infringement is set out on p. 68 of the statement of claim, including the following:

"The defendants offer [...] in particular HEVC-capable computers (we refer to both desktop
computers and laptops as "computers") and place them on the market in the Federal Republic of
Germany and in other member states in which the patent in suit is validated [...]. In the present
action, the plaintiff is challenging all computers and other electronic end devices that are capable of
decoding and reproducing HEVC files ("challenged embodiments").

(emphasis added)

Since the defendant has denied the use of the patent in suit out of court, the plaintiff has
ordered two of the laptops distributed by the defendants ("HP Spectre X360 14-ef2777ng" and
"HP Pavillion Aero 13-be2754ng") and, on this basis, provided further details in the statement of
claim on what it considers to be an infringement of the patent in suit. The plaintiff explained its
approach to the examination of both laptops as follows:

"Since HP had claimed to Advance prior to the trial that the laptops were not capable of decoding
HEVC files, at least in their delivery state, the plaintiff examined both laptops more closely and
played a HEVC file with them:

. Firstly, the separate graphics card (GPU) was deactivated via the operating system's device
manager. This meant that only the graphics card integrated into the processor (CPU) was
active.

. A HEVC test file (a ten-second animated film) was then retrieved.

The HEVC file was played back by both laptops without any errors and without the need for any
further steps, such as the installation of additional software. The processor(s) in the tested laptops
are therefore able to decode and play HEVC files and make use of the HEVC standard".

On 11 April 2024, the defendants filed an application to intervene (App_19914/2024).
Accordingly, the NVIDIA Cooperation is to be requested on behalf of the defendants to inform
the court within a period to be determined whether it wishes to intervene in the proceedings.

Against the background of this application, the plaintiff requested the admission of a limitation of
the claims in a document dated 26 April 2024. It stated the grounds for this:

"The [...] specification of the applications serves to clarify that the present action does not assert
any claims against the realisation of the claimed teaching of the patent in suit by graphics cards of
the NVIDIA Cooperation and/or its affiliated companies".

The defendants argue that the "limitation of action" declared by the plaintiff also constitutes a
partial withdrawal of the action. The plaintiff must bear the costs of this.



REASONS FOR THE ORDER:

The declaration made by the plaintiff is not a mere clarification, but a subsequent unconditional
and thus always admissible limitation of the claim within the meaning of R. 263.3 VerfO.

Even if the tests carried out by the plaintiff were performed with a separate graphics card
deactivated via the device manager of the operating system, the action was explicitly directed
against all (HP) computers that are capable of decoding and reproducing HEVC files, as can be
seen from the statements in the statement of claim (statement of claim, p. 68 above). The
subject matter of the action was therefore not only computers in which the decoding and
playback of HEVC files is at least also realised via the respective processor. Rather, the allegation
of infringement also covered computers that are enabled to decode and play back such files by
the graphics card alone. The limitation of the action has not fundamentally changed this.
However, computers in which the means covered by the video decoding device are realised by a
graphics card distributed by the NVIDIA Cooperation and/or companies affiliated with it are now
excluded from the allegation of infringement. Such devices are no longer the subject matter of
the action. In this respect, the action was permissibly limited by the plaintiff.

Whether the limitation of the action now declared also constitutes a partial withdrawal of the
action leading to a partial obligation on the part of the defendant to bear costs within the
meaning of R. 265 VerfO does not need to be conclusively decided at present. A legitimate
interest of the defendant in a decision on the part of the action subject to limitation within the
meaning of R. 265 sentence 2 VerfO is in any case neither stated nor apparent. In any case, the
costs associated with a possible partial withdrawal of the action are only to be decided as part of
the basic decision on costs in the main proceedings (R. 118.5 VerfO).

ORDER:

1. The following amendment to the application, which unconditionally restricts the
application under A. I., as indicated below by underlining, is allowed:

A. The defendants are sentenced,
to refrain from doing so,

Decoding devices of a data signal representative of at least one image
divided into portions that has been previously encoded,

in the Federal Republic of Germany, Belgium, Bulgaria, Denmark, Austria,
Estonia, Finland, France, Italy, Lithuania, Luxembourg, Latvia, the Netherlands,
Portugal, Sweden and Slovenia, to offer, place on the market, use or either
import or possess for the aforementioned purposes,

wherein the video decoding device comprises the following:

Means to obtain (DE_DO), by entropic decoding of data



of the signal, of digital information associated with residual data relating
to at least one previously coded partition, the decoding device being
characterised in that it includes a processing device (MTR_DO) which is
suitable:

- to determine from the residual data a subunit containing residual
data which can be modified during a previous coding, the subunit
being determined by a first coefficient not equal to zero and a last
coefficient not equal to zero, the coefficients located before the
first coefficient not equal to zero being equal to zero and the
coefficients located after the last coefficient not equal to zero not
being modifiable,

- to calculate the value of a function representative of the
coefficients of the residual data of the particular subunit, the
representative function being the parity of the sum of the
coefficients of the residual data of the particular subunit,

- to obtain, in addition to the digital information obtained by entropic
decoding, a non-zero sign of the first coefficient, the non-zero sign
of the first coefficient being obtained starting from the parity of the
sum of the coefficients of the residual data of the determined
subunit, the non-zero sign of the first coefficient being obtained
using a predetermined convention,

provided that none of the aforementioned means comprised in the video decoding
device is realised by a graphics card distributed by NVIDIA Corporation and/or its
affiliates.

2.  The local division assumes that the application for leave to intervene filed by the
defendants (App_19914/2024) has become obsolete due to the limitation of the claim that
has now been made.

ORDER DETAILS:
App_23193/2024 concerning the main file reference ACT_590145/2023
UPC number: UPC_CFI_457/2023

Type of proceedings: Action for infringement
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